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WELCOME TO ANOTHER EDITION OF LAW2DAY 

www.galbraiths.co.nz

Welcome to our first edition of Law2Day for 2010.

One of the stimulating things about practicing law is that it is always changing. The 
articles in our newsletter highlight some of the changes in law that either have been, or 
shortly will be made, to employment law, family court procedures, Real Estate Agents 
and the new sale and purchase agreement and to Unit Titles.

I am sure that you will find something in here that will be of interest to you.

If you would care to discuss any of the issues raised please feel free to contact us.

employment update

The employment law landscape is an area 
of reform that the National Government has 
targeted since taking office. Listed below are 
some of the recent changes and proposals for 
change in employment law that may affect you.

DEFINITION OF SERIOUS HARM
The Minister of Labour, Hon. Kate Wilkinson, 
announced in December 2009 that the 
Government proposed to amend the definition 
of serious harm under the Health and Safety in 
Employment Act 1992. The definition of serious 
harm is important as an employer or person 
in control of a workplace must, where serious 
harm has occurred, report this immediately to 
the appropriate authority - the Department of 
Labour, The Civil Aviation Authority or Maritime 
New Zealand.

The proposed definition of serious harm will 
contain three main categories of harm:

•	� Trauma injury – physical harm arising out of 
a single accident or event and defined by the 
degree of physical incapacity,

•	� Acute illness or injury – requiring treatment 
by a medical practitioner and caused by 
exposure to workplace hazards, and

•	� Chronic or serious occupational illness or 
injury - physical or mental harm requiring 
hospital admission, in-patient surgery, or 
able to be confirmed by a specialist medical 
diagnosis. 

It is expected that the proposed definition will 
be clearer and easier to use and will remove 
the gaps in coverage of certain types of harm or 
hazard which currently exist.

REPORT ON WORKPLACE DEATHS
In December 2009 the Government ordered a 
report into workplace deaths. At that time there 
had been 31 workplace deaths in 2009 - all of 
which were men.
Most of the deaths remain under investigation. 
The Department of Labour has been asked 
to identify whether there are any common 
underlying causes and whether employers 
had failed to meet their obligations to keep 
employees safe.

HOLIDAYS ACT REVIEW
The review of the Holidays Act 2003 was received 
by Minister of Labour Hon. Kate Wilkinson in 
December 2009 and the Government intends 
that proposals for change will be introduced to 
a select committee for comment this year.
Some of the proposals may include:

•	� the opportunity to trade 1 week of annual leave 
for cash,

•	� a change in the method of calculating holiday 
and sick leave entitlements and

•	 the transfer of public holidays to another day. 

Watch this space for further updates!

REST AND MEAL BREAKS
Since 1 April 2009 employees have been 

entitled to compulsory rest and meal breaks 

after a certain number of hours of work. Many 

workplaces met or exceeded the compulsory 

minimums, however for some workplaces the 

compulsory prescription of rest and meal breaks 

presented difficulties and significantly affected 

their workplaces.

The Rest Breaks and Meal Breaks Amendment 

Bill, while maintaining an entitlement to rest and 

meal breaks, proposes that:

•	� employers and employees may agree on the 

timing of the breaks rather than the timing 

being prescribed by legislation,

•	� employers may not have to provide a complete 

break from work duties in situations where the 

employee is a sole attendant, and

•	� where a break cannot reasonably be provided 

the parties may agree that time off is given at 

an alternative time, for example an employee 

may start later or finish earlier in the day.

The Government hopes that this relaxation of 

the requirements will provide employers with the 

flexibility to schedule their rest and meal breaks 

in a way that best suits their industry.
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Overall, most commentators believe the new 
agreement will lead to uncertainty for both the 
vendor and purchaser, an increased number 
of disputes and a resulting increase in legal 
costs. It is therefore strongly recommended that 
both vendors and purchasers seek legal advice 
before signing any new agreement for sale and 
purchase.

The duties of a trustee need not be onerous, but 
a failure to carry out those duties may, in a worst 
case scenario, result in a claim against you by a 
beneficiary who has suffered a loss as a result 
of your actions or omissions.
For those readers who have consented to act as 
a trustee for a friend or family member without 
really understanding what that role entails - the 
list below, while not exhaustive, sets out some of 
the most important trustee duties.

THE DUTY OF EFFICIENT 
MANAGEMENT
•	 �Whether you are an original, substitute or 

additional trustee you must first become 
familiar with and abide by the terms and 
conditions of the Trust Deed.

•	� Know the extent of the assets and liabilities 
of the trust and make sure that these are 
properly held in the name of the trustees.

•	� Ensure that the trust is managed and 
administered properly and that the trustees 
meet to discuss and agree on issues. Do 
not be a rubber stamp of the settlor’s 
wishes. Take minutes of these meetings and 
record all resolutions.

•	 �Make sure that the administration costs of 
the trust are kept to reasonable levels.

THE DUTY TO KEEP AND RENDER 
ACCOUNTS TO BENEFICIARIES
•	� Make sure that a clear audit and paper trail 

is kept of all decisions and transactions. This 
wil l involve secure storage of the trust 
deed, minutes of meetings and resolutions, 

financial accounts, correspondence and 
other trust documents.

•	� If the beneficiaries request information, 
the trustees have a duty to make certain 
information available, such as the trust 
deed, financial statements and investment 
strategies.

THE DUTY TO ACT PERSONALLY
•	 Carry out your trustee duties personally.
•	� You may instruct an agent to carry out 

your decisions but you must make your 
own decisions and not be dictated to by 
other trustees, the settlors or beneficiaries.

•	 Trustee resolutions must be unanimous.

THE DUTY OF LOYALTY
•	 Always act in the best interests of both 	
	 present and future beneficiaries and be 	
	 impartial between beneficiaries.
•	 Avoid conflicts of interest.
•	 Do not benefit or profit from your position as 	
	 trustee unless authorised to do so.
•	 You must always protect the interests of the 	
	 beneficiaries.

In all things, a trustee’s standard of care is 
measured against that of an ordinary prudent 
business person managing the affairs of others. 
Of course a higher standard is required if the 
trustee is a professional person such as a lawyer 
or accountant.

The management of trusts often come under 
scrutiny and all of the benefits of having a trust 
may be lost if the trust records and procedures 
do not meet the required standard. It is therefore 
important to keep a clear audit and paper trail 
and to bear the above trustee duties in mind. It 
is also important to insist that you, as a trustee, 
are kept up to date with all of the trust’s affairs.

The Unit Titles Bill (‘the Bill’) was introduced to 
Parliament on 5 March 2009 and if passed into 
law will repeal and replace the Unit Titles Act 
1972 (‘the Act’). 

The Act governs multi-unit developments such 
as apartment blocks, townhouses, and office 
buildings. The Act was not designed to deal 
with the complex, large scale developments of 
the present day and the Bill goes a long way to 
revamp the badly outdated legislation.

One major change to the Act will be the 
specific disclosure requirements for vendors 
and developers of unit title properties. Vendors 
especially will need to be aware of the proposed 
disclosure requirements as it is mandatory for 
them to provide disclosure statements to a 
purchaser on the following occasions:

•	� before a Sale and Purchase Agreement is 
signed

•	 5 working days before settlement
•	� at any time before settlement if the purchaser 

requests

Vendors need to be aware that if a disclosure 
statement is not provided to the purchaser within 
the specified timeframe then the purchaser may 
be able to defer settlement or even elect to 
cancel the contract. Vendors will also need to 
be careful to provide purchasers with accurate 
information as purchasers will be entitled to 
rely (in a legal sense) on that information. 
Developers will be required to provide the body 
corporate with disclosure statements dealing 
with the construction systems of the buildings 
and their compliance with the Building Act.

Another major change is the move from the 
need for a unanimous resolution of the members 
of the body corporate to a 75% majority. The 
purpose for this change was to prevent voting 
on important matters from being blocked by one 
unit owner.

The common property of unit titles will now 
be owned by the body corporate. Presently 
common property is owned by the unit owners 
as tenants in common. It is proposed however 
that unit owners should still have a beneficial 
interest in the common property.

Another major change is the way in which 
disputes under the Act are dealt with. Under 
the Bill any disputes will be referred in the first 
instance to mediation and then adjudication 
through the Tenancy Tribunal. Disputes were 
previously resolved solely through the courts.
As apartments and townhouses become a 
preferred style of living in the modern world, 
having a knowledge of unit owners’ rights 
and obligations under the Act is necessary. 
After the Bill is passed, all existing unit titles 
and bodies corporate will have 15 months to 
bring themselves in line with the provisions 
of the new Act. 

*The bill has now been passed.

TRUSTEE DUTIES

unit title law 
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New procedures will be introduced to the 
Family Court in March 2010 following the 
implementation in 2008 and 2009 of two 
successful pilot programmes in selected Family 
Court Registries. These procedures are to 
be known as the National Early Intervention 
Program and are designed to allow Family Court 
matters to be resolved in a more timely and cost 
effective matter.

Cases in the Family Court will now be allocated 
a 15 minute Judicial Conference in a Judge’s 
chambers within 14 days of the matter being 
filed. The purpose of this Judicial Conference is 
to immediately classify all cases as either urgent 
or intractable. This will determine how the cases 
are dealt with from the time they are filed in the 
Family Court.

URGENT CASES
Urgent cases are defined as those involving 
significant risk of harm or of an emergency 
situation developing. Urgent cases will be 
allocated a 60 minute hearing within 14 days of 
the Application being filed in the Family Court. 
The purpose of the initial 60 minute hearing 
for urgent cases is to determine the issues that 
need to be resolved together with any potential
risks of harm to either the parties or their 
children. 
During the hearing the Judge will question 
whether there is any threat to either party and/
or their children.

If matters are unable to be resolved during 
the initial 60 minute hearing the Judge will 
make specific orders about the type or nature 
of evidence to be filed. These directions are 
intended to significantly reduce the volume 
of evidence filed in Family Court matters. If a 
final hearing is required, this will be focussed 
on addressing the specific issues previously 
identified by the Judge.

INTRACTABLE CASES
Intractable cases are those where it is unlikely 
that the parties will reach agreement because 
both parties are entrenched in their position. In  
cases involving children, a lawyer will be 

appointed to represent their interests as soon 
as a defence is filed. Parties will then be 
directed to attend counselling within 6 weeks 
of the application being filed in the Court. 
This counselling will be closely monitored by 
Judges to ensure that parties are engaging in 
the process. Parties will then proceed to either 
a Judge or Counsel led mediation within 12 
weeks.

If matters are unable to be resolved at the 
mediation, parties will proceed to a 45 minute 
hearing. Once again the Judge will question the 
parties in an attempt to quickly define the issues 
before moving on to investigate whether those 
issues will be able to be resolved.

More complex or intractable cases that are not 
able to be resolved at the 45 minute hearing 
will be allocated a half day hearing within 2 - 4 
weeks of the short hearing date.
The aim of these new procedures is to reduce 
the cost and time delay experienced by parties to 
disputes heard in the Family Court by focussing 
on the specific issues and evidence. 

Franchising is a business model in which one 
business (the franchisor) allows a separately 
owned business (the franchisee) to use their 
systems, brand name and other intellectual 
property rights in return for royalties and other 
considerations. 

The advantage for a franchisee is that they get 
the benefit of a proven and tested business 
model. According to Franchise Information New 
Zealand around 80% of franchised businesses 
still operate after 5 years compared with only 
20% of independently started businesses. The 
franchisor, on the other hand, is able to expand 
their business without providing the capital and 
taking on the risk.  The association between the 
parties is symbiotic. The franchisee relies on the 
franchisor and the other franchises to maintain 
the reputation of the brand. The document that 

gives rise to the relationship is the franchise 
agreement which sets out the conditions upon 
which the franchise is to operate. 
The franchise agreement sets out the :

•	 fees to be paid, both upfront and ongoing,
•	 duration of the agreement and renewal rights,
•	 intended territory or market,
•	 dispute resolution procedure, and
•	 rules relating to the on-sale of the franchise.

In order to assist the franchisee and to ensure 
consistent quality of service amongst franchises 
there is usually a franchise manual that provides 
operational details. This manual contains the 
business model, with most agreements requiring 
strict adherence to it.

Fundamentally, franchise agreements should 
be approached like any other contract and 
need to clearly reflect the arrangement between 
the parties. Clauses that are unnecessary to 
the functioning of the relationship need to be 
carefully examined by an independent lawyer, 
preferably one with franchise experience. 
Many franchise agreements, particularly with 
large firms, are non-negotiable.  Prospective 
franchisees should be prepared to decline to 
sign contracts that contain onerous and one-
sided terms.

There are a number of common pitfalls within 
franchise agreements. For example, the 
franchisee needs an exclusive territory within 
which the franchisor may not grant any other 
franchise licenses. Clauses that allow reduction 
of this territory by the franchisor are common 
and should be considered carefully. Also, the 
franchisor should specify the steps they will 
take to protect the intellectual property rights 
being paid for. The exact method of calculating 
the royalties needs to be specified as well as 
penalties for late payments. Clauses that allow 
for early termination are very common and need 
to be clearly understood. Agreements that limit 
the liability of the franchisor to the franchisee 
are cause for concern, particularly when related 
to obligations for marketing, training, and 
disclosure statements in the negotiation phase.

There is no specific franchise legislation to 
protect franchisees, however around half of 
franchisors abide by a self regulating code of 
conduct that aims to “promote high standards 
of franchise conduct” and does offer some 
protection against unreasonable and unfair 
conduct on the part of the franchisor

The Real Estate Agents Act 2008 came into 
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force on 17 November 2009, replacing the 1976 

Act and introducing a new regulatory regime. 

The Act’s purpose is to promote and protect 

consumers’ interests and “promote public 

confidence in the performance of real estate 

agency work”. Some of the important changes 

under the new Act are outlined below.

REAL ESTATE AGENTS AUTHORITY
A Real Estate Agents Authority (“Authority”) has 

been established as an independent Crown entity 

to replace the Real Estate Agents Licensing 

Board. It will be responsible for such matters 

as licensing, receiving complaints, disciplinary 

action, regulating standards, and consumer 

information. The Associate Minister of Justice 

Hon. Nathan Guy has stated that the public 

will now be able to access the Authority to gain 

impartial and easy to understand information 

and that the Authority will provide a robust, 

transparent complaints and disciplinary process.

LICENSING
Every person engaged in real estate agency 

work must apply for a license on a yearly basis. 

There will be a public register of licensees 

that will record whether the licensee has been 

disciplined in the last three years. This will allow 

consumers to make informed choices when 

choosing an agent.

CODE OF CONDUCT
The Authority will establish a Code of Conduct 

that will set minimum standards of behaviour by 

which all licensees must abide.

  

NEW COMPLAINTS AND 
DISCIPLINARY PROCESSES

The Authority will establish Complaints 

Assessment Committees, as required, to more 

effectively deal with complaints and investigate 

allegations about licensees. Each committee 

will have three members and will investigate 

complaints, make determinations about 

complaints, promote resolution of complaints, lay 

and prosecute charges before the Real Estate 

Agents Disciplinary Tribunal, refer complaints 

to other agencies where appropriate, as well 

as inform complainants about decisions and 

publish decisions.

REAL ESTATE AGENTS DISCIPLINARY 
TRIBUNAL
The Real Estate Agents Disciplinary Tribunal 
(the “Tribunal”) has been established, and is 
independent of the Real Estate Institute with 
members being appointed by the Minister. The 
Tribunal will hear and determine claims brought 
by a Complaints Assessment Committee and 
will hear any subsequent appeals against the 
Committee’s decisions.
 
The hearings are to be held in public and 
appeals of Tribunal decisions will be heard in the 
High Court. The Tribunal may:
•	 suspend or cancel a license,
•	� impose a fine of up to $15,000 in the case of 

an individual or up to $30,000 in the case of a 
company,

•	� order agents to pay compensation of up to 
$100,000 or have their license cancelled or 
suspended.

DISCLOSURE OBLIGATIONS
Real Estate Agents are now required to provide 
certain information to clients such as disclosing 
conflicts of interest, and making disclosure of 
all discounts and rebates the agent will receive.
Agents must provide an approved guide to 
clients who are entering into agency agreements 
or agreements for sale and purchase. The guide 
will provide a plain language explanation of the 
document and the implications of signing it.

AGENCY AGREEMENTS
Clients must be given a copy of an agency 
agreement within 48 hours of signing. In the 
case of a sole agency agreement the client 
will now have a cooling-off period, until 5pm of 
the day following signing, to elect to cancel the 
agreement.

The Real Estate Institute of New Zealand’s 
(‘REINZ’) new Agreement for Sale and Purchase 
(“the new agreement”) was introduced in July 
this year in an effort by REINZ to create its own 
form of agreement that uses clear language and 
appeals to the lay person. Before the introduction 
of the new agreement, it was standard practice to 
use the Auckland District Law Society (‘ADLS’)/
REINZ Agreement for Sale and Purchase (“the 
standard form agreement”).
The standard form agreement has been in 
use for over 20 years, is tried and tested, 
and very familiar to both real estate agents 

and conveyancing professionals. Consequently, 
there has been extensive discussion and critique 
of the new agreement.

Commentators have pointed out that:
•	� Much of the language in the new agreement 

is subjective, resulting in the potential for 
differences in interpretation, leading to a 
risk of uncertainty between the vendor and 
purchaser.

 •	� Some terms are not properly defined, which 
may lead to differences in interpretation.

•	� The new agreement identifies too many terms 
as being “essential terms” whereas some are 
procedural rather than essential in nature. If 
a party refuses to comply with an essential 
term the other party may elect to refuse to 
complete settlement.

•	� Disputes must be referred for mediation, 
however, the new agreement does not set out 
the mediation process to be followed.

A significant difference from the standard form 
agreement is the way in which the standard 
conditions (i.e. title approval, LIM, builder’s report 
and tenancy) in the new agreement are dealt 
with. The party approving the condition (“the 
approver” which normally will be the purchaser) 
must not unreasonably withhold approval of 
a condition. If the approvers withhold their 
approval they must give notice to the other party 
that the condition is not satisfied, the reasons 
why it is not satisfied and what is required to 
rectify the problems. The other party then has 
five working days to either agree to rectify 
the problem or they may elect to cancel the 
agreement. During this five working day period 
the approver cannot cancel the agreement.
Some positive changes that the new agreement 
has introduced include the following:
•	� Layout - the font size is larger, the agreement 

is well spaced out and sentences are limited 
to 26 words.

•	� A new approach to GST, which requires 
knowledge of whether the seller is on a 
payments basis or invoice basis.

•	� Warnings throughout the new agreement 
which are useful for readers to alert their 
attention to a possible problem.

•	� The addition of a building report condition to 
the standard conditions to alert purchasers 
that such a report may be wise to obtain.
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